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Abstract:WiththerecenteconomicboominSoutheastAsia,theSouth
ChinaSeahasbeengrowingsteadilyinimportance,especialytoitscoastal
States.Evenso,theSouthChinaSearemainsoneoftheleastprotectedofthe
world’senclosedandsemi-enclosedseas.Afterresearchingthepracticesin
otherregionalseasandthoseoftheSouthChinaSea,apotentialsolutionhas
beendevisedofestablishingaregimeofcooperationincombatingpolutionin
thiscriticalseaarea.Whenconstructingsuchalegalregime,Chinashouldrec-
ognizeitsroleandactmorepositivelyandactivelyduringtheprocess.
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TheestablishmentoftheChina-ASEANFreeTradeAreahasstimulated
regionaleconomicdevelopmentinSoutheastAsia.Instepwiththiseconomic
development,theimportanceoftheSouthChinaSeahasbeenontheriseforits
coastalStatesduetoitsrichresourcesandcrucialroleinnavigation,theecono-
my,politicsandtheenvironment.ThisisparticularlytrueforChina,whichhas
claimedindisputableterritorialsovereigntyovertheislandsaswelascertain
rightsinthehistoricwaterswithinthe“U-shapedline.”Thisinnovativede-
limitationcorrespondstothetraditionalChinesemaritimeboundarylinedating
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backseveralcenturies.Consideringitslonghistoryinthearea,itseemsnatural
thatChinashouldfocusmoreattentionandenergyontheSouthChinaSea.
SomeofthecoastalStatesdonotacceptChina’sclaims,anddisputesoversov-
ereigntyrightsandjurisdictionamongthecoastalStateshaveimpededcoopera-
tionandbroughtmarineenvironmentalprotectiontoastandstil.Folowinga
requestfromtheCoordinatingBodyontheSeasofEastAsia(COBSEA),the
GlobalEnvironmentFacility(GEF)launchedaprojectcaledReversingEnvi-
ronmentalDegradationTrendsintheSouthChinaSeaandGulfofThailand.
TheresultsoftheprojectindicatedthattheenvironmentoftheSouthChina
Sea,oneofthebiologicalyrichestareasofthewestPacific,hasbeenundertre-
mendouspressure.Thisisduetothedramaticincreaseinpolutantsbeingin-
troducedintothesea,abyproductofthecoastalStates’recentrapidgrowthin
economyandpopulation.Theconsequencescouldbedire:inshort,theliving
resourcesofoneoftheworld’smostbio-diversifiedareascouldpracticalyvan-
ish.①
TheSouthChinaSea,aswithalsemi-enclosedseas,isespecialyvulnera-
bletopolution.Ofthevariousformsofmarinepolution,accidentsbymassive
oilspilsareperhapsthemostdestructive.Oilspilagesinotherenclosedand
semi-enclosedseashaveattestedtothis,suchastheTorreyCanyon,Erikaand
Prestigeincidentswhichtookplacein1967,1999and2002,respectively.Such
accidentsalsosoundedthealarmforstatesborderingtheSouthChinaSea,in-
cludingChina,underscoringthesignificanceofmarineenvironmentalprotec-
tion.
Ⅰ.TheNecessityofMarineEnvironmentalProtection
intheSouthChinaSea
A.OverviewofFeaturesoftheSeaandOilTanker
NavigationWherein
  Asemi-enclosedsea,theSouthChinaSeaisalsodesignatedasasub-region
oftheEastAsianSeasRegion,aregionalseaasdefinedbytheUnitedNations
EnvironmentProgramme(UNEP).ProminentfeaturesoftheSouthChinaSea
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includeitscontiguitytothecontinentalland,definedmaritimeboundarylines,
high-trafficnavigationalroutes,anumberofportscrucialtothecoastalStates’
interests,borderingstateshavingdiversifiedpoliticalinterestsandundeveloped
economies.Suchfeaturesmakethissearegionmarkedlysusceptibletopolu-
tionaccidents,aproblemexacerbatedbyitslackofcooperativeeffortstopro-
tecttheenvironment.Thoughuptothepresentregionalcooperationhasprov-
enelusive,coastalStateswilbecertainlynotbesparedthegraveaftermathof
polutionaccidentsifandwhentheyoccurinthefuture.
Chinahasbecometheworld’ssecondlargestconsumerandimporterof
oil,muchofwhicharrivesviatheSouthChinaSea.Moreover,althoughJapan
andKoreaarenotamongthecoastalStates,oiltankersboundforthesetwo
countriesalsopassthroughtheSouthChinaSea.Consequently,tankersfre-
quentlysailinandoutoftheregion’sports,causingnavigationalroutestobe-
comecrowded,hazardousandcomplicated.Evenforthoseoiltankerssolely
navigatingthroughthisregionwithoutcalingatport,theytendtosailnear
coastlinesforsafetyandcosts.Thismethodfacilitatesrescueserviceandin-
creasesaccesstoportfacilitiesincaseofemergency.AccordingtotheInterna-
tionalTankerOwnersPolutionFederation(ITOPF),seriousoilspilsgeneral-
lyoccurinthevicinityofcoasts,bringingsevereenvironmentaldisastersto
bothlandandsea.①Inenclosedandsemi-enclosedseas,therateofwaterex-
change-highlycorrelatedwiththerateofdecontamination-ismuchlower
thanthatinthehighseas.Thelikelihoodofaccumulatingpersistentpolution
isthereforemuchhigherintheseseas.Enclosedandsemi-enclosedseasplaya
criticalroleintransportation,fishery,tourismandothermarineactivitiesfor
coastalandnon-coastalStatesalike,yetduetotheirgeography,shouldamas-
sivespiloccur,whatthecoastalStateswouldsufferwouldbemorethanenvi-
ronmentalconsequences.Inotherregionalseas,withtheexceptionofthetwo
(SouthChinaSeaandEastChinaSea)appurtenanttoChina,coastalStatesare
cooperatingtopreventpolutionbyoilandotherhazardoussubstancesthrough
agreedregulationsoraspecificannexorprotocoltoagenerallegalregimefor
protectingthemarineenvironment.
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① Someofthemorehigh-profileincidentsincludeExxonValdez,HawaianPatriot,Torrey
Canyon,AmocoCadiz,Odyssey,AegeanSea,Urquiola,Prestige,JakobMaersk,Khark’s
AtlanticEmpress,AbtSummer,CastiloDeBelver,Katinap,Braer,SeaEmpress,Haven,
Independenta,IrenesSerenade,andSeaStar.SeeITOPF,MajorOilSpils(figure7),at
http://www.itopf.com/information-services/data-and-statistics/statistics/,29
March2011.
IntheSouthChinaSea,oilspilsarenotarareoccurrence.Since1975,the
MalaccaStraithaswitnessedseveralsuchaccidents.①Fortunatelytheaccidents
tookplaceonthesidefacingthehighseasandnotwithinthesemi-enclosed
sea.Thesameluckmaynotholdinthefuture,astheriskofaccidentsinthe
regioncontinuestoincrease.Firstly,vesselscarryingdangerousandhazardous
substancesotherthanoilarenowalsonavigatingthissearegion,whichmakes
navigationevenmorecongested/risky.Secondly,offshoreoilexplorationand
exploitationcouldalsogiverisetooilspils.Thirdly,coastalnuclearplantsal-
soposeasignificantrisk.Withoutaregulatoryinstrumentinplace[toprevent
negligentpractices,phaseoutsubstandardvessels,andenablecooperativeres-
cueandsalvageefforts],thelikelihoodofamajoraccidentwouldincreasedra-
maticaly,andtheresultscouldbecatastrophic.
B.RegionalCooperationPracticeinCombatingSuddenPollution
intheSouthChinaSea
  TheSouthChinaSeaisintegraltothecoastalStates’environmental,eco-
nomicandpoliticalinterests.InusingtheadvantagethattheSeaoffersasa
meanstofulfiltheirdomesticinterests,thecoastalStatesinadvertentlyexpose
ittothethreatofseriouspolutionincidents.Inspiteofthisever-presentrisk,
thereisstilnoregionallegalregimeforregulatingmarineactivitiesinthe
SouthChinaSea.
ThelegalregimeoftheEastAsianSeas,aregionalseaprogrammeunder
theauspicesofUNEP,islikeotherregionalseasunderthedirectadministra-
tionofUNEP,inthatthemethodforachievingregionalcooperationinmarine
environmentalprotectionintheEastAsianSeasfolowstheconvention-proto-
colapproachfirstobservedintheMediterraneanregion.IntheEastAsianSeas
region,marineenvironmentalprotectionwastakenintoconsiderationdecades
ago,butprogresswasastonishinglyslow.CurrentlythecoastalStatesutilizea
non-bindingregionalactionplanasabasisforcooperation.Inotherwords,ma-
rineenvironmentalprotectiondependsentirelyonthe“goodwil”oftheplan’s
memberstates.CooperationintheSouthChinaSeaisessentialyvoluntaryand
non-binding.
Twoeventsoverthepastdecademightbeconsideredpromising:theDe-
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andSourceIdentification,Boston,MA:AcademicPress,2007,p.491.
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clarationontheConductofPartiesintheSouthChinaSea,concludedatthe
secondEastAsianSeasCongress2002,whichelaboratesresponseplansto
spilagesofoilandchemicalsubstancesatsea;andthe2011GuidelinesofIm-
plementingtheDeclarationontheConductofPartiesintheSouthChinaSea.
Nevertheless,thesedocumentssolelydemonstratethesharedintentionamong
thecoastalStatestocooperate.Withoutlegalybindingstatus,suchexpres-
sionsofgoodwilare,inpracticalterms,unenforceable.
C.PotentialProblemsincurredbyLackofaLegalRegimefor
CooperationinCombatingPollutionsinEmergency
  Inlightofhistoricalpolutionincidentsinandthecurrentnon-regulated
stateoftheSouthChinaSea,futuredischargesofpolutantsinthisregion
mightencounterthefolowingcomplications:
Firstly,cooperationamongthecoastalStateswilbevirtualynonexistent.
Thetypicalpatternofinternationallegalregimedevelopmentindicatesthat
coastalStatestendtoactontheirowninterestswithoutconsideringcommon
environmentalconcernswhenthereisnolegalybindinginstrumentinplace.
Moreover,somestatesmayunilateralyregulateandenforcetheirdomestic
rulesinaninternationalseaarea.Inthefirsthalfofthe20thcentury,legalre-
gimesformarineenvironmentalprotectionintheUnitedKingdomandtheU-
nitedStateswerecharacterizedbythispractice.①
Secondly,agapdifficulttobridgemayappearbetweentheapplicable
spacesofdomesticrulesandinternationalrules.TheTorreyCanyonincident
caledtheinternationalcommunity’sattentiontoasimilargapbetweenthese
twosetsofrules.Brieflyput,byrelyingstrictlyondomesticorinternational
lawswithoutconsideringfeaturesparticulartoaregionalsea,cooperativeat-
temptstocombatspilsofoilorotherhazardoussubstancescouldworsenrath-
erthanamelioratethesituation.
Thirdly,thepossibilityofsustainingdamagefromanaccidentalrelease
mightbeovershadowedbyanunwilingnessofstatestoofferassistancetoves-
selswhenthereisnodirectlinktoagivenvesseloritscargo.
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① Atthattimethewidthofterritorialseaswasgeneralyacceptedas3nauticalmiles(nm),
yettheUnitedStatesclaimeda50nm-widebeltfortheenforcementofitsoilpolution
controlmeasures,whichinpracticewasevenwidenedto100miles.SeeSoniaZaidePrit-
chard,OilPollutionControl,London:RoutledgeKegan&Paul,1987,pp.62~63.
Inconclusion,thelatentriskofseriouspolutionincidentsoccurringisbe-
comingevergreaterintheSouthChinaSea.Duetothelackofafunctionalle-
galregimeforregionalcooperation,seriousenvironmental,economicandpoliti-
calproblemscouldassailthecoastalStatesatanytime.
Ⅱ.ThePossibilityofRegionalCooperationtoProtectthe
MarineEnvironmentintheSouthChinaSea
A.DefinitionofaRegionalSea
Onecharacteristicsharedbyalregionalseasisalimitedcapacityforde-
contamination.Incidentaly,thereisnouniversalagreementconcerningthe
precisedefinitionofthistypeofsea.Thedesignation“regionalsea”usedby
UNEPisdefinedthesameasthetermenclosedorsemi-enclosedsea,intro-
ducedbythe1982UnitedNationsConventionontheLawoftheSea(theCon-
vention).
Enclosedorsemi-enclosedseameansagulf,basinorseasurroundedby
twoormoreStatesandconnectedtoanotherseaortheoceanbyanarrowoutlet
orconsistingentirelyorprimarilyoftheterritorialseasandexclusiveeco-
nomiczonesoftwoormorecoastalStates.①
Accordingtothisdefinition,regionalseasareclearlydefinedgeographical
entities.Duetobeingmostlysurroundedbylandthesebodiesofwaterhave
verylimiteddecontaminationcapacityandarethereforeparticularlysusceptible
totheeffectsofpolution.Thehealthofaregionalsea’smarineenvironment
dependsheavilyuponthedegreeandeffectivenessofcooperationamongcoastal
States,asarticle123oftheConventionconfirms.Thisarticlewasinspiredbya
numberofregionalmarineenvironmentalprotectionconventionsconcludedin
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pre-Conventionyears.①Suchconventionshavebeensuccessfulinlargepartbe-
causeoftheirconsiderationofregionalfeatures.Theseagreementsclearlyspel
outgeographicalboundariesofagivenregionalsea,whichlendsitselftoeffec-
tiveregulationastheseseasareneithertoosmaltodeserveattentionnortoo
largetoberegulatedinactualpractice.②Afewregionalconventionsconcluded
inrecentyearsalsoemphasizethefeasibilityandsuitabilityofregionalcoopera-
tionformarineprotection,especialymarineprotectioninenclosedandsemi-
enclosedseas.③
B.SuitabilityofRegionalCooperationforMarine
EnvironmentalProtection
  Comparedwiththevast,openhighseas,enclosedandsemi-enclosedseas
aremuchmorevulnerabletoaccidentalpolutionandsensitivetothemaritime
activitiesofcoastalStates.Consequently,alegalregimesuitableforanen-
closedorsemi-enclosedseaisdifferentfromaninternationalconventiongover-
ningaltheworld’sseasandoceans,andalsodifferentfromdomesticlawsofa
sovereignstatethatregulatethewatersunderitsjurisdiction.SincetheCon-
ventionistobeuniformlyappliedtothewholeinternationalcommunity,adeli-
catebalanceofheterogeneousinterestsoncommoninternationalissuesisre-
quired,andattimestheexactspecificationsoftangentialconceptssuchasre-
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①
②
③
TheseincludetheAgreementforCo-operationinDealingwithPolutionoftheNorthSea
byOilin1969;the1974HelsinkiConventionontheProtectionoftheMarineEnvironment
oftheBalticSeaArea;the1976BarcelonaConventionfortheProtectionoftheMediterra-
neanSeaagainstPolution;the1978KuwaitRegionalConventionforCo-operationonPro-
tectionoftheMarineEnvironmentfromPolution;the1981ConventionforCooperationin
theProtectionandDevelopmentoftheMarineandCoastalEnvironmentoftheWestand
CentralAfricanRegion;andthe1981ConventionfortheProtectionoftheMarineEnvi-
ronmentandCoastalAreasoftheSouth-EastPacific.SeeAgreementforCo-operationin
DealingWithPolutionoftheNorthSeabyOil,athttp://sedac.ciesin.org/entri/texts/
polution.north.sea.by.oil.1969.html,15June2012;UNEP,TheRegionalSeasPro-
grammes,athttp://www.unep.org/regionalseas/,30February2011.
VeroncaFrank,TheEuropeanCommunityandMarineEnvironmentalProtectioninthe
InternationalLawoftheSea:ImplementingGlobalObligationsattheRegionalLevel,
Leiden/Boston:MartinusNijhoffPublishers,2007.p.31
U.N.GeneralAssembly.ReportontheworkoftheUnitedNationsOpen-endedInformal
ConsultativeProcessestablishedbytheGeneralAssemblyinitsresolution54/33inorder
tofacilitatetheannualreviewbytheAssemblyofDevelopmentsinOceanAffairs(Third
Meeting,April8-15,2002).5-7,athttp://daccess-dds-ny.un.org/doc/UNDOC/
GEN/N02/395/80/PDF/N0239580.pdf? OpenElement,29March2011.
gionalseasinevitablyfaltothewayside.However,inaregionalseabasedon
clearlydefinedgeographicalboundaries,commonorsimilarhistoricalback-
groundsofcoastalStates,commoninterestsconcerningexplorationandexploi-
tationofresourcesaswelassharedenvironmentalissues,regionalcooperation
isamoresuitableandfeasiblewaytoeffectivelyprotectthemarineenviron-
ment.ThecoastalStateswilbemorepronetofulfiltheirenvironmentalpro-
tectionobligationsunderaregionalConvention.
Thehistoricalrecordofregionalcooperationinmarineenvironmentalpro-
tectiontestifiestothesuitabilityofsuchanapproach.The1967TorreyCan-
yonincident①shockedtheinternationalcommunityduetoitsdisastrousimpact
onthemarineenvironment.Overthefolowing20years,variousinternational
legalregimesonmarineenvironmentalprotectionwererebuiltfromtheground
up.②Intheaftermathoftheaccident,theNorthSeacoastalStatestookeffi-
cientaction,musteringanunprecedenteddegreeofregionalcooperationtocon-
fronttheenvironmentalproblemscausedbythespil.In1969,theAgreement
forCo-operationinDealingwithPolutionoftheNorthSeabyOilwasconcluded.
Thiswasandremainsaveryuniqueinternationallegalinstrumentduetotherapid
two-monthtransitionfromthedateofconclusiontoitsentryintoforce.
Intheinternationalarena,thisaccidentledtotheUnitedNationsConfer-
enceontheHumanEnvironment,atwhichanActionPlanfortheHumanEn-
vironmentwaspromulgated③andtheUNEPestablishedtotakechargeofcoor-
dinatinginternationalenvironmentalprotection.Todealwithkeyenvironmen-
talprotectionissues,UNEPtookathree-stepapproachknownasa“program-
maticapproach”.④Thisprogrammaticapproachwaslaterimplementedasthe
RegionalSeasProgramme.Undoubtedly,theRegionalSeasProgrammetook
itsinspirationfromtheclosecooperationofNorthSeacoastalStatesfolowing
theTorreyCanyonincident.Soonenough,thismethodofregionalcooperation
inmarineenvironmentalprotectionwasalsoutilizedinotherenclosedand
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DavodAxfordandColinDavies,TheBreaking-upoftheoiltankerTorreyCanyon,atht-
tp://www.axfordsabode.org.uk/torreycn.htm,15June2011.
AlexandreCharlesKissandDinahShelton,GuidetoInternationalEnvironmentalLaw,
Leiden;Boston:BRILL,2007,p.33.
UNEP,ReportoftheUnitedNationsConferenceonHumanEnvironment,Stockholm,at
http://www.unep.org/Documents.multilingual/Default.asp? DocumentID=97&Arti-
cleID=,27February2011.
Essam,El-Hinnawi:TwoDecadesofAchievementandChallenge,Nairobi:UNEP,1992.
p.9.
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semi-enclosedseas,includingtheBaltic,Mediterraneanandothers.Notably,
theMediterraneanregionalcooperationlegalinstrumentbecame“boththear-
chetypeandthebestworkingspecimenofaregionalcooperationagreement”,①
greatlyinfluencingthedevelopmentoflegalregimesinotherregionalseas.
C.GeneralPracticeofRegionalCooperation
Sincethe1970s,awidearrayofinternationalconventionsformarineenvi-
ronmentalprotectionhavebeenconcluded.Altogetherthereare13UNEPre-
gionalseasprogrammescomprising143membercountries-plus5morepart-
nerprogrammes,alsoknownasindependentprogrammes-inplacetomanage
theworld’senclosedandsemi-enclosedseas.Ofthe18regions,14haveconclu-
dedtheirownregionalconventionstofacilitatecooperation,completewithpro-
tocolsorannexesthataddressspecificissuesofmarineenvironmentalprotec-
tion,includingbutnotlimitedtopolutionfromland-basedsources;specialy-
protectedareas;biodiversity;vessel-sourcepolution;casesofemergency;polu-
tionfromexplorationandexploitationofresourcesonorbeneaththecontinen-
talshelf;polutionbytransboundarymovementofhazardouswastesandtheir
disposal,etc.Fourregionsareleftwithoutregionalcooperationconventions:
twoaretheexceptionalpolarareasoftheArcticandAntarctic,andtheother
twoaretheEastAsianSeasRegionandNorthwestPacificRegion,preciselythe
tworegionsofwhichChinaisacoastalstate.AsfortheSouthChinaSea,itis
consideredasub-regionoftheEastAsianSeasRegion.
Ⅲ.ApplicationofRegionalCooperationforMarine
EnvironmentalProtectionintheSouthChinaSea
A.ExperiencesofCooperationinOtherRegionalSeas
Precedentsintheother14regionalseasdemonstratethattheenvironmen-
talandeconomicbenefitsofmaintainingahealthyregionalseaprovideenough
impetusforborderingStatestonegotiatepasttheirdiverginginterests.These
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① MariaGavouneli,NewFormsofCooperationintheMediterraneanSystemofEnvironmen-
talProtection.Nordquist,MyronH.& Moore,JohnNorton.TheStockholmDeclaration
andLawoftheMarineEnvironment.Leiden/Boston:MartinusNijhoffPublishers,2003.
p.223.
seasareimportanttothewelbeingofcoastalStatesandthereforedeservegen-
uineeffortsandampleforesighttoresolvetheproblemstheyface.Themodels
oflegalregimesgoverningotherregionalseasareofgreatvalueinformingan
analogoussystemintheSouthChinaSea.Simplyput,regionalcooperation
mightbedelayedduetoconflictingeconomicandpoliticalinterests,butitis
notimpossible.Marineenvironmentalprotectiongoeshandinhandwithcoast-
alStates’economicinterestsintheSouthChinaSea,andacceptanceofthisfact
wilpavethewaytofuturecooperation.
Someinstructiveexamplesofregionalcooperationinmarineenvironmen-
talprotectionincludetheNorthSea/NortheastAtlanticregion,theBaltic,and
theMediterraneanSea.ExperiencesintheNorthSea/NortheastAtlanticre-
gionshedlightonthefolowingaspectsofcooperation:Firstly,thebasicbene-
fitofthemarineenvironmentmaybeoverlookedintheshortterm:①nonethe-
less,withalong-termvision,it’sthesignificancewhichisdecisiveforcoopera-
tion.Secondly,cooperationinasub-regioncanlayasoundbasisforcoopera-
tioninanentireregion.Thirdly,legalruleswithpoliticalmechanismsattached
wilpromotecooperationmoreefficientlythanthosewithout.Fourthly,ifone
ormorestatestakeaproactivestance,regionalcooperationwilbeaccelerated.
IntheBaltic,themostsalientlessonisthattheimportanceofawel-main-
tainedmarineenvironmentcanbesufficienttoovercomedissimilarorevenop-
posingpoliticalinterests.②Exceptforthat,thepresenceofanexternaldriving
forcewilfacilitatecooperation.As“thebestworkingspecimenofaregional
cooperationagreement”,theMediterraneanSeaisinspiringforthefolowing
reasons:Divergencesineconomicandpoliticalcircumstancesamongtheborder-
ingstateswerewelaccommodatedbyacleverconvention-protocolregime.
Thecenterpieceofsuchanarrangementisaconventionthataddressescommon
problemsintheregion,whereasprotocolsplayasupplementaryroleandstate
membersretaintherighttoacceptthemornot,dependingontheirdomestic
situationandpracticalcapacitytofulfilthesubsequentobligations.Apart
fromthat,thedevelopmentoftheMediterranean’slegalregimeshowedthene-
cessityofhavingastateorstatesintheregionagitatingforregionalcoopera-
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AfterWorldWarI,theUnitedKingdomfocusedonitsdomesticmarineenvironmental
lawandmadeeffortstostimulateinternationalcooperation,butwithlittlesuccess.See
SoniaZaidePritchard,OilPollutionControl,London:RoutledgeKegan&Paul,1987,p.
6.
Fitzmauurice,MalgosinaInternationalLegalProblemsoftheEnvironmentalProtection
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ChinaOceansLawReview (2011Number1)
tioninorderforittoberealized.①
B.ASpecificModeforRegionalCooperationinMarine
EnvironmentalProtectionintheSouthChinaSea
  BasedonthemarineenvironmentintheSouthChinaSeaandexperiences
inotherregionalseas,itissubmittedthatalegalregimeformarineenviron-
mentalprotectionintheSouthChinaSeacould,withsomemodifications,bees-
tablishedonthebasisoftwosuccessfulregimesalreadyinplace:thoseofthe
MediterraneanandNorthSeas.
TheMediterraneanSea’sconvention-protocolframeworkconsistsofare-
gionalconventionforgeneralmarineenvironmentalprotectiondraftedandap-
provedbyalmemberstates,withprotocolsfortacklingspecificissues,suchas
accidentalspilages,tobeconcludedandapprovedaccordingtoneedandeach
country’scapacityforobligationfulfilment.Memberstatesareobligedtoap-
proveatleasttwospecificprotocols.Undersuchaframework,discrepanciesa-
mongmemberstatesintheircapacitiesforfulfilingconventionalobligations
aretakenintoconsideration.Butithasashortcoming,thatis,ittakesalong
timetoconstructsuchaconvention-protocolframework,whichrequiresanac-
tiveinsidepartyintheregiontopromotetheconstruction.
CertainaspectsoftheNorthSea/NortheastAtlanticregimethatmay
smoothenthecourseofdevelopingalegalregimefortheSouthChinaSeaalso
meritdiscussion.Atfirst,borderingstatesinthisregionalseaconcentratedon
thespecificissueofmarineenvironmentalprotection,particularlythepreven-
tionofoilspilsintheNorthSea,asthecoreofamultilateralconvention.Lat-
ermodificationswereappendedtothisinitialagreementtoaddressotherspe-
cificissues.Thisregionutilizedadivide-and-conquerstrategy,adoptingquitea
fewspecificconventions,thenonthebasisoftheseconcludingageneralcon-
ventionformarineenvironmentalprotection.Thisstrategyresultsinconven-
tionswithaspecific,evennarrowfocus,alowingforgreatercostandtimeeffi-
ciency.Moreover,throughundergoingthisprocess,memberstatesgainmuch
valuableskilandexperienceincooperatingtoenhancemarineenvironmental
protectionanddraftregionallegislation.Nonetheless,suchanapproachisrela-
091
① Chung,Suh-Yong,IstheMediterraneanRegionalCooperationModelApplicabletoNorth-
eastAsia?,GeorgetownInternationalEnvironmentalLawReview,Winter1999,p.364;
AndrewT.GuzmanandA.O.Sykes.ResearchHandbookinInternationalEconomic
Law,Cheltenham,Camberley:EdwardElgarPublishing,2007,p.484.
tivelyadhocinnatureandcouldneglecttoaddresslong-termissues.Member
statesmustdevotethemselvestoandexpendgreateffortsfortheconclusionof
acomprehensiveconvention,sinceasaprerequisiteseveralspecificconventions
areneeded.FortheSouthChinaSea,thisapproachisnotverypracticalinal
respects,thoughitmayproveusefulinsome.
ToframealegalregimeintheSouthChinaSeaformarineenvironmental
protection,asuitableandfeasiblestartwouldbetoconcludearegionalconven-
tiononaspecificissuethenafterwardtackonmodifications,aswasdoneinthe
NorthSearegion.Lateron,theMediterraneanSeaapproachcouldbeutilized
toconcludeanumbrelaconventionformarineenvironmentalprotection,inclu-
dingprotocolsforspecificneeds.Addingprotocolshelpscopewithdiscrepan-
ciesamongcoastalStatesthatmayaffecttheirabilitytofulfilconventionalob-
ligations.IntheSouthChinaSea,themostconspicuouslylackingelementisan
activeinsiderState,suchasChina,topushforwardsuchaprocess.Thehistory
ofinternationallegislationshowsthatwhenastatepromotesandtakessub-
stantiveactiontoconcludearegionalconvention,thatstatedoessotopreserve
andrealizeitsownsignificantinterestsinthatarea.Inaddition,afterthe
convention’sconclusionthoseinterestscanbemoreeffectivelymaintainedand
safeguarded.ThisfactisimportantandinspiringforChina,aprominent
thoughdisadvantagedmaritimestate.
C.APositiveRoleforChinatoTakeinConventionConclusionfor
MarineEnvironmentalProtectionintheSouthChinaSea
  Thesemi-enclosedSouthChinaSeaisofgreatvalueandsignificancetoits
coastalStates.ThisincludesChina,whichreliesheavilyontheSeatoconduct
variousactivities:fishery;transportation;offshoreoilandgasexplorationand
exploitation;marineenvironmentalprotection;andevengeo-politics.China
mustnottakeeffortstoestablishafunctionallegalregimeintheSouthChina
Sealightlyandshoulddevotemoreeffortstotheprocess.Amongtheabove-
mentionedaspectsofmaritimeactivities,marineenvironmentalprotectionis
themostpromisingone.Forone,theotheraspectstouchonrathersensitive
politicalissues,andfocusingonthemcouldinviteoutsideinterferenceinre-
gionalaffairs.PerhapsthebestapproachforChinatomaintainandpreserve
herinterestsintheregionistopromoteregionalcooperationinarelativelya-
politicalwaybyhoninginonthemarineenvironment.Consideringtheenvi-
ronmentalrisksandregionalfeaturesoftheSouthChinaSeaanalyzedabove,
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onemayconcludethatregionalcooperationinmarineenvironmentalprotection
isbothflexibleenoughforfuturemodificationandsuitableforpresentneeds.
Tomaximizetheeffectivenessofmarineenvironmentalprotectionmeas-
ures,itisimperativethatalborderingstatesintheSouthChinaSeabeaware
thattheriskofseriouspolutionincidentsoccurringincreasesdaybyday.
Therefore,whenframingaregionallegalregimeformarineenvironmentalpro-
tectionintheSouthChinaSea,itwilbenecessarytotakepracticalneeds,cur-
rentcircumstancesandtheregion’sindividualcharacteristicsintoconsidera-
tion,althewhilebenefitingfromtheexperiencesofotherregions.
WhenframingsucharegionallegalregimeintheSouthChinaSea,thefol-
lowingaspectsshouldbeconsidered:
Firstly,theobjectiveofafutureconventionshouldbeclearlydefined,
namely,topreventthedischargeofpolutantsatseathroughcooperationa-
mongmemberstates.Cooperationiskeytoeffectivepolutionprevention.It
wilalsobenecessarytodelimitregionalboundariesbetweenthemember
statestoheadoffjurisdictionalconflictsortheunilateralenlargementofjuris-
dictionbyanymember.
Secondly,certainprinciplesshouldidealybeincorporatedintoaconven-
tionon marineenvironmentalprotection.Theprecautionaryand “poluter
pays”principlesshouldbeobserved,andamechanismforcooperationamong
memberstatesshouldbesetforthindetail.Ofthethree,makingacooperative
mechanismavailabletothememberstatesisofforemostsignificance.This
wouldentailthecreationofavenuesforinformationexchange,technicalassis-
tanceandinter-partycoordinationthroughacompetentcentralorganization.
Thirdly,keytermsusedintheconvention,suchasaccidentalpolution,oil-
ysubstance,hazardoussubstance,andmaritimeinterests,shouldbeclearlyde-
fined.Thesetermsshouldbeconsistentwithcorrespondingtermsfoundinin-
ternationallawstatutesandthedomesticlawsofmemberstates.
Fourthly,aconventionshouldpromotecapacitybuildingtohelpmember
statesmeettheirobligations,suchaspreventingaccidentalpolutionthrough
enforcingspecificmeasures;instalingafairpaymentandreimbursementsys-
temincaseanaccidentoccurs;andprovidingadequateportfacilitiesforcom-
mercialactivityandsafehavenforvesselsincaseofemergency.
Finaly,aconventionmustcontainsomeproceduralrulesrelatingtothe
natureandfrequencyofmemberstates’conferences,therelationshipbetween
theconventionandotherrelatedinternationallegalinstruments,signatures,ap-
proval,accessionrequirements,etc.
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Intheoreticalandpracticalterms,asoundlegalregimeofmarineenviron-
mentalprotectionisindispensableforprotectingandrealizingtheinterestsof
coastalStateswithintheSouthChinaSeaandindeedtheentireEastAsianSea
Region.Duetotheregionalnatureofoutstandingenvironmentalprotectionis-
suesintheSouthChinaSea,utilizingthemotorofregionalcooperationisobvi-
ouslythemostsuitableapproachtosolvingtheseproblems.Itwilbenecessa-
rytoconstructabindinglegalinstrumenttorealizesuchcooperation.
Undoubtedlytherearediscrepanciesineconomicandpoliticalinterestsa-
mongtheSouthChinaSea’scoastalStates.Nevertheless,thefactthatthey
shareasurpassinginterestinmarineenvironmentalprotectionisundeniable.
Inthe1960stheinternationalcommunitybegantoperceivethiscommoninter-
est,resultingintheformationoftheRegionalSeasProgrammeundertheaus-
picesofUNEP.Withafruitfulhistoryspanningseveraldecades,therenowex-
istsanabundanceofinstructiveandpotentialyrepeatableexperiencesfrom
otherregionalseas.Thesecanhelpguidetheformationofnewregionallegal
regimesofmarineenvironmentalprotectioninotherareas,suchastheSouth
ChinaSea.
FortheSouthChinaSea,afittingsystemmaybeforgedthroughgleaning
fromexistingregionalconventions.Idealy,thisframeworkwilprovideabasis
fortheadequatepreventionofaccidentalpolutionincidentsatseaandprotec-
tionofthemarineenvironmentforthecommonbenefitofthecoastalStates
(Thisdoesnotappeartoincludeland-basedpolution,whichisthelargest
sourceofmaritimepolution).FramingalegalregimefortheSouthChinaSea
isneitherimpossiblenorbeyondthecapabilitiesofitscoastalStates.With
deepeningeconomictiesbetweenASEANcountriesandChina,theprospectof
cooperationinotherfieldsisbecomingbrighter.Asacommoninterestforthe
wholeregion,marineenvironmentalprotectionissuretoberecognizedasanis-
suetobecooperativelytackled.Chinahassignificantinterestsinthisregion,
andshouldthereforeassumeaproactive,positivestancetoenhancecooperation
inmarineenvironmentalprotectionintheSouthChinaSea.
(Editor:ZHONGHongbin:
EnglishEditor:JoshuaOwens)
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